In a recent article, Professors Ruth Colker and James Brudney dispute the proposition that the Rehnquist Court invalidates federal *1304 legislation primarily to protect state sovereignty.
[FN3] Instead, they argue that these invalidations reflect, in part, the desire of the so-called "federalist" Justices [FN4]--namely, Chief Justice Rehnquist and Justices Scalia, Thomas, O'Connor, and Kennedy--to assert more power for the Court at the expense of Congress by defining the substantive meaning of the Commerce Clause and the Fourteenth Amendment in an ideologically conservative way. [FN5] Discussion of the Rehnquist Court by legal scholars has mostly focused on whether the Court's treatment of federal action has been consistent with a federalism agenda. Two important considerations have been largely absent from that discussion: (1) consideration of the Rehnquist Court's repeated invalidation of state laws or actions, [FN6] and (2) consideration of whether the decisions *1305 in those cases can be described on ideological rather than (or in addition to) federalism grounds. [FN7] We believe that examination of the Court's record [FN8] In Part I, we will define "federalism" and create an empirical model to test for the presence of that philosophy. Defining federalism, particularly in the context of cases involving state action, proved to be a difficult exercise. The majority of the literature on federalism focuses on the Court's proper role in invalidating congressional action when Congress allegedly interferes with the rights of the states.
[FN23] Fewer commentators focus on the Court's proper role in invalidating state action when states allegedly interfere with the rights of the individual. Should a federalist Justice protect state sovereignty and the right of the states to make their own policies, even if those policies allegedly violate the rights of the individual? Should a federalist protect state sovereignty by deferring to the decisions *1310 of a state's highest court? Should a federalist only protect state sovereignty when Congress has overstepped its authority by interfering with the rights of the states? In this Essay, we will not take a position on the question of which of these models might reflect the proper definition of federalism. Instead, we will create multiple criteria for defining federalism that reflect each of these models. Hence, our Essay can retrospectively reflect on what federalism might mean for each of the so-called federalists, while recognizing that there is not universal agreement on the definition of federalism in the context of invalidating state action.
In Part II, we will use quantitative methods to assess which version of federalism, if any, helps explain the voting behavior of the federalists. First, we will present our data generally through bivariate analysis. Then, we will perform multivariate analysis to determine which results are statistically significant and assess quantitatively how the presence of various factors changes the results.
In Part III, we will use qualitative methods to assess the judicial philosophy of the federalists on the Rehnquist Court by examining the opinions in which they voted as a bloc. This discussion will permit us to consider the influence that issues and ideology may have on the votes in a particular case by contrasting the votes of federalists with the votes of the "nonfederalists." [FN24] Our qualitative analysis reinforces the quantitative findings, particularly for Justice Sandra Day O'Connor, by demonstrating that her decisions do not follow a consistent ideological thread.
We will conclude by asking whether the "federalism" label properly describes the voting behavior of the so-called federalists on the Rehnquist Court. We find that there is more than one version of federalism operating for members of the Rehnquist Court. Justice Thomas, and to a lesser extent Chief Justice Rehnquist and Justice Scalia, for example, are acting under principles of both federalism and conservatism. On the one hand, their versions of federalism may be restraining them from upholding the validity of state action; on the other hand, their conservative activism may be *1311 causing them to invalidate state action. Our findings indicate that Justice Scalia's voting record became more strongly significant on an ideologically conservative basis after Justice Thomas joined the Court in 1991. The voting records of Justices Kennedy and O'Connor are not predictable on an ideological basis. They also operate under different versions of federalism.
The conventional definition of federalism [FN26] supports a limited judicial role.
[FN27] Some authors argue that the courts should have limited *1312 judicial powers to protect separation of powers principles, irrespective of whether the underlying action is state or federal. Other authors argue that the courts might have a proper activist role in ensuring that Congress does not interfere with state sovereignty but that the courts should nonetheless be restrained in reviewing actions by state governments. Both sets of authors, however, agree that the courts should be reluctant to use their power to interfere with state action.
Professors Herbert Wechsler and Alexander Bickel [FN28] hold the first view. Professor Wechsler, for example, believes in the importance of federalism but does not identify the courts as having an important role in implementing a federalist vision. [FN29] Under this version *1313 of federalism, the Court would not play a large role in safeguarding any aspect of federalism. The Court's opinion in Garcia v. San Antonio Metropolitan Transit Authority [FN30] best reflects the role for courts envisioned by Professors Bickel and Wechsler . In Garcia, the Court stated that "the principal means chosen by the Framers to ensure the role of the States in the federal system lies in the structure of the Federal Government itself." [FN31] The Court concluded: "State sovereign interests, then, are more properly protected by procedural safeguards inherent in the structure of the federal system than by judicially created limitations on federal power." [FN32] This holding is a classic combination of belief in judicial restraint and the importance of federalism.
Professor John Yoo, by contrast, holds the second view: that the courts should only be restrained in considering the validity of state action but might be activist in considering the validity of federal action. [FN33] He argues that the Bill of Rights can be best understood as restraining only Congress. [FN34] States, however, have an important political role in preserving federalism and individual rights: "In addition to creating individual rights, states also were to serve as the primary defenders of those rights against a national government that sought to exceed the boundaries of its powers." [FN35] Professor Yoo's perspective on judicial review of state action *1314 would appear to be consistent with that of Professors Bickel and Wechsler: the federal courts should have little role in guaranteeing individual rights at the state level. That task should be left to the states.
Professor Yoo sharply disagrees with the Court's decision in Garcia, because he believes that the courts should have a strong role in making sure that Congress does not exceed its authority at the expense of the states. [FN36] Nonetheless, he argues that the courts should not have a significant role in protecting individual rights when the states have allegedly violated those rights. [FN37] Therefore, like Professors Wechsler and Bickel, he agrees that courts should rarely invalidate state action, although he is comfortable with the Supreme Court displaying an activist role when Congress oversteps its authority.
To test these views empirically, we hypothesized that a federalist might be particularly likely to reverse a lower court when that court has invalidated state action. A federalist would consider reversal as a proper exercise of his or her "policing" function, making sure that lower courts do not inappropriately intrude into the affairs of state government. We therefore consider the judicial posture of the case on review (that is, the type of lower court and the decision of the lower court) in constructing our empirical model. We hypothesized that a federalist might aggressively use the Court's certiorari authority and his or her own voting authority to hear and reverse cases from the lower courts in which the lower courts invalidated state action.
None of these authors suggest directly that a federalist should defer to the decisions of a state's highest court in reviewing state action, but political scientists have made this argument. [FN38] We hypothesized,*1315 therefore, that a federalist might be particularly likely to validate state action when the state's highest court had concluded that the state action was constitutional. In such a situation, both the state's highest court and its legislative or executive branch are in agreement about the validity of the state action under question. Hence, we hypothesized that judicial restraint by the Supreme Court might be particularly apparent when the state's highest court and the state's executive branch or legislative branch agree about the validity In Part II, we will examine these hypotheses by determining whether the federalists were particularly inclined to validate state action and whether their validation rate increased when the lower court was a state court that had validated the state action.
B. Respect for Policies That Are Important to the States A Justice's overall record of invalidating state action can provide us with a general measure of that Justice's activism with respect to matters involving state sovereignty. We also thought it would be helpful to develop a measure that expresses whether the states consider the particular issue to be important to state sovereignty. Not all matters involving state action are of equal importance to the states.
We use the presence of amicus briefs as a measure of how strongly states feel about an issue before the Court. There are three ways that amicus briefs might reflect the importance of an issue to state sovereignty. First, states can file or join an amicus brief indicating their support for the state action under review. Second, states can file or join an amicus brief indicating their opposition to the state action under review. Third, nonprofit organizations that purport to represent the states' interests can file an amicus brief in support of the state action under review.
With respect to the first method of indicating support for the state action under review, we did not expect to find a linear relationship between the number of states filing or joining briefs and votes by federalists. We hypothesized that federalists would be unlikely to be influenced by those briefs if ten or fewer states joined those briefs. The inability of the authors of these amici briefs to get the support of more than ten states might indicate that *1316 the silent states do not consider the issue to be important to state sovereignty. As the "piling on" of amicus briefs has proliferated in recent years, we did not expect that briefs filed by a small number of states would have a positive outcome on the federalist Justices. If anything, we hypothesized that this indication of low support might have a negative impact on the outcome. Hence, we coded the number of states joining these briefs into separate categories: no states submitting a brief; one state submitting a brief; two to ten states signing a brief; eleven to twenty-nine states signing a brief; and thirty or more states signing a brief. These separate categories permitted us to evaluate whether the presence of only a few signatories for amicus briefs has the opposite impact of the presence of a high number of signatories.
When some states file briefs opposing the state action under review, we hypothesized that this conduct would be a signal to the federalists that the issue is not at the core of state sovereignty. In such instances, the federalists might be more inclined to invalidate state action.
Finally, to test the third hypothesis, we coded the presence of briefs by the National Conference of State Legislatures, the National Governor's Association, and the Council of State Governments. [FN39] We hypothesized that the presence of their briefs would correlate with a lower state action invalidation rate for the federalist Justices because their briefs would be a signal that the issue was important to state sovereignty.
C. Protection of Separation of Powers
Although federalists generally endorse a restrained role for the Court in considering matters of state sovereignty, we will also show that they recognize that the Supremacy Clause leaves certain powers in the hands of the federal government. Protection of separation of powers principles might therefore cause federalists to *1317 deviate from their underlying commitment to judicial restraint, in some instances, by invalidating state action. Professor James Thayer's article, "The Origin and Scope of the American Doctrine of Constitutional Law," [FN40] is useful in helping to understand the Court's proper role in safeguarding separation of powers principles. Professor Thayer's article was written before the courts had begun significant enforcement of the Civil War Amendments to the Constitution, so he does not consider what posture judges should take in reviewing state action under the Fourteenth Amendment. He offers a classic restrained approach to the role of a judge--that a court should be reluctant to invalidate an action taken by another branch of government. [FN41] Although Professor Thayer has a generally restrained perspective on judicial invalidation of legislative action, he accepts the possibility that invalidation may sometimes be more appropriate for state rather than federal action when separation of powers issues are present in a case, because of the importance of the Supremacy Clause.
[FN42] Based on these writings, we might expect a *1318 federalist judge to be more willing to invalidate state action when a case involves an issue of preemption than when it involves other issues. Hence, we will consider whether the preemption issue is a significant factor predicting invalidation of state action in our multivariate analysis in Section II.B.
D. Protecting Voting Rights
Professor John Yoo has also suggested that federalists might deviate from their generally restrained perspective by accepting certiorari on cases like Bush v. Gore At a minimum, therefore, it appears that Professor Yoo believes that federalists should act differently in cases involving voting rights. In addition, we hypothesized, based on his thesis, that a federalist would be inclined to invalidate state legislative or executive action to preserve the integrity of the election process. We made this hypothesis because, as a factual matter, the Court is more *1320 likely to hear cases in which the legislative or executive branch, rather than the judicial branch, arguably acted inappropriately during the election process. *1322 We coded whether the Court was asked to review a liberal or conservative state action and coded the issue at stake in the case. We defined the terms "liberal" and "conservative" according to the ideological direction of the public policy. [FN57] We discuss these results *1323 in bivariate form in Section II.A and examine them more closely in Section II.B as part of our multivariate analysis. Although we quantitatively examined interaction terms between, for example, whether the state action was liberal and whether the issue involved in the case involved free speech, we did not find those results useful because of limitations with the coding system. [FN58] We examine such interactions through qualitative analysis in Part III. This bivariate finding, however, does not support a restrained federalist perspective upon closer examination because we do not consider invalidation rates ranging from 30.6% to 48.3% for the federalists to be low in absolute terms. In absolute terms, we consider a "low" invalidation rate to be under 25% and a high invalidation rate to be over 75%. Under this quartile approach, Justices Brennan and Marshall would have high invalidation rates while the rest of the Justices would be in the moderate category.
In evaluating the absolute values involved, it is helpful to remember that the Court has considerable control over its docket and therefore tends to accept certiorari on cases in which it desires to reverse the lower court. As a matter of efficiency, it makes sense for the Court to hear cases to correct the errors of the lower court. But there is no reason that correcting those errors should cause the Court to have a high rate of invalidating state action. If anything, the influence should go in the opposite direction. A federalist might be particularly alarmed when a lower court improperly invalidates state action, thereby treading on the state's sovereignty. In searching for cases upon which to grant certiorari, a federalist might particularly want to grant certiorari in cases in which the lower court improperly invalidated state action, thereby giving the Supreme Court a high state validation rate. The selection bias problem, if anything, should therefore depress rather than raise the invalidation rate of the federalists.
Nonetheless, we do not want to overstate our observation that the federalists have a modest rather than a low invalidation rate. As a whole, the federalists have a lower invalidation rate than the nonfederalists, so it does appear that judicial restraint, as a comparative matter, is a feature of their judicial philosophy. In other words, the federalists appear to be somewhat more restrained than *1326 the nonfederalists. Through bivariate and multivariate analysis, we try to understand why this difference is not even more dramatic. What factors are causing the invalidation rate for the federalists to rise above the 25% mark? Does federalism itself act as a buffer on restraint, or does that influence come from outside of federalism?
Ideology
Our bivariate invalidation statistics suggest that some factor other than a hesitancy to invalidate state action may explain the invalidation rate for the federalists. Because political scientists believe that ideology is a significant predictor of judicial behavior, we inquired whether the federalists' ideological activism might be causing a low invalidation rate for cases involving state action. Although we explore this hypothesis in more depth in Section II.B, we can see preliminarily through bivariate analysis that ideology appears to be a significant factor in raising the invalidation rate of the federalists from the low to the moderate level. Table 2 reports invalidation rates in relationship to the ideology of the underlying state action. These results suggest that a factor other than a hesitancy to invalidate state action predicts the voting behavior of the federalists on the Rehnquist Court. To the extent that voting pursuant to a conservative ideology causes federalists to invalidate state action, that ideological tendency may curb a Justice's overall federalist tendency to be restrained and validate state action. These results might even make us inquire whether federalism plays any role in predicting the voting behavior of the federalists in cases involving the validity of state action. As we discuss below, however, we do find some evidence that federalism plays a role in predicting the voting behavior of the federalists in state action cases.
B. Federalism: Multivariate Analysis
We conducted a multivariate regression analysis to determine the ability of our bivariate findings to withstand controls for other factors, including lower court disposition, presence of amicus briefs, different issue areas, and the ideology of the state action.
[FN60] *1328 By controlling for the influence of other factors, we are able to make a stronger claim about the relationship between a given independent variable and the Justice's vote. This is necessary because we have competing expectations for what behavior might best represent federalism. Therefore, we need to control for some factors to understand the true causal relationship between variables of interest and the Justice's vote to validate or invalidate state action.
We report our results through a predicted probabilities analysis.
[FN61] The value of each cell in the tables that follow is the predicted probability that a given Justice will vote to invalidate a state action, given a certain set of characteristics that form our "baseline" results.
[FN62] The choice of this baseline is arbitrary, and we could alter it without changing any of the coefficient estimates or the predicted probabilities of invalidation. If a given factor makes a Justice significantly more or less likely than the baseline to invalidate a state action, we place that predicted probability in bold numbers and note it with an asterisk.
As discussed in Part I, four criteria to measure the presence of federalism in voting behavior emerge from the literature on federalism: (1) whether a state or federal lower court validates the underlying state action; (2) whether states or amicus organizations file briefs in support of or in opposition to the underlying state action; (3) whether a preemption or voting rights issue is present in *1329 the case; and (4) whether the underlying state action is ideologically conservative. Additionally, we coded whether the Court heard the case under its certiorari jurisdiction. Because the certiorari rules changed during the time period of our study, we needed to control for that rule change.
[FN63] Finally, we coded the presence of the Solicitor General as amicus curiae because we hypothesized that the Solicitor General's position would be given deference by all members of the Court. [FN64] Because it is a factor that might predict judicial outcome, we had to include it in our equation even if we did not believe that it would distinguish federalists from nonfederalists.
In our model, the baseline has the following characteristics:
•the lower court is a federal court that validated the state action;
•the underlying state action is conservative;
•no amicus briefs are filed;
•the issue in the case is procedural due process; •the Solicitor General does not file an amicus brief; and
•the Court hears the case under its certiorari jurisdiction.
The baseline results, summarized in Table 3 , are also reported in the first column of Tables 4 through 8 below. We also generated two other hypotheses that we examine in this Section: (1) that a federalist might be most inclined to reverse a lower court decision when that decision results in the invalidity of state action, and (2) that a federalist might be particularly inclined *1331 to affirm a lower court when that court is a state court that has ruled that the underlying state action was constitutional. Table 4 below helps us explore these hypotheses. Probabilities that are significantly different from the baseline at p<.05 are in bold type and are followed by an asterisk. In order to determine whether the influence is to increase or decrease the likelihood of invalidating state action, one can compare the result with the baselines results listed in the first column. For example, Chief Justice Rehnquist has a significant value of 0.108 for the column "Federal Court Invalidated State Action." The baseline value is 0.455. Hence, his value for "Federal Court Invalidated Stae Action" is significantly lower from the baseline ("Federal Court Validated State Action") and is therefore in bold type and followed by an asterisk. In other words, he has a 45.5% propensity to invalidate state action when the lower federal court validated state action and only a 10.8% propensity to invalidate state action when the lower federal court invalidated state action. Table 4 : Predicted Probability of a Vote to Invalidate State Action TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE Our data support the first hypothesis for the federalists: As seen in columns two and four, they are particularly likely to validate state action by reversing the lower court when the lower court had *1332 invalidated state action. In other words, they understand it to be important to their judicial role to "police" the lower courts and reverse their decisions when, in their opinion, the lower court has incorrectly invalidated state action. Hence, the results in columns two and four are significant for the federalists and are therefore lower than the results in column one. [FN66]
*1330
Justice O'Connor fits the general picture we found for the other federalists with respect to columns one, two, and four. But Justice O'Connor's voting behavior also fits the second hypothesis--that a federalist might particularly defer to the decision of a lower state court. This conclusion can be drawn by comparing column three with column one. When the lower court validates state action, she is less likely to reverse state courts than federal courts (.626 compared *1333 to .796). This suggests that she is less likely to invalidate state action when a lower state court agrees with either the state executive or legislature than when a lower federal court agrees with either the state executive or legislature. In other words, like the other federalists, Justice O'Connor is significantly likely to play a "policing" role in which she is likely to reverse lower courts when they invalidate state action. But she is also sensitive to whether the lower court is a state or a federal court. She is not likely to disagree with the policy decisions of state judicial and executive actors when those actors are in agreement with each other.
[FN67]
In all, then, we found moderate invalidation rates for each of the federalist Justices that were somewhat lower than the inval- idation rates for the nonfederalists. The rates, however, were not low in an absolute sense. We found a tendency by the federalists to intervene to reverse lower court decisions that had invalidated state action. We also found that Justice O'Connor differed from the other federalists in that she was sensitive to whether the lower court was state or federal.
Respect for Policies That Are Important to the States
We expected that the federalists would show respect both for amicus curiae briefs filed by states in support of other states and amicus briefs filed by the nonprofit organizations that lobby on behalf of the states.
[FN68] We identified three methods for measuring a *1334 concern for state sovereignty as reflected by deference to views expressed in these amicus briefs. First, we hypothesized that a federalist might be inclined to invalidate state action when only a few states support the state action in question by filing amicus briefs but that a federalist would be inclined to validate state action when many states support state action. Hence, to see if votes to invalidate changed as the number of states changed, we created separate categories that varied according to the number of states supporting state action.
[FN69] Second, we hypothesized that a federalist might be inclined to invalidate state action if some states actually opposed the state action. States rarely write amicus briefs urging the Court to invalidate state action, however, so we were not optimistic that this variable would be helpful. Third, we hypothesized that a federalist might be inclined to vote to validate state action when amicus organizations that purport to represent the states urge them to do so. We coded for the presence of amicus briefs by the National Conference of State Legislatures, the National Governors Association, or the Council of State Governments for this purpose.
Finally, as noted previously, we coded for the presence of the Solicitor General as amicus curiae. We coded whether the Solicitor General supported state action and whether the Solicitor General opposed state action. We hypothesized that the Solicitor General's position would correlate with the voting record of all members of the Court and would not vary on the basis of the federalism label. Table 5 reports our results for our primary three hypotheses.
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE *1336
The data do not support our first hypothesis--that the filing of amicus briefs by states would only influence the federalists when a significant number of states joined briefs in support of the state action. In fact, the only significant effect on federalists is in the opposite direction from what we predicted. Justice Scalia is significantly more likely to invalidate state action if more than thirty states filed an amicus brief in support of the state action. In the cases where thirty or more states "pile on" amicus briefs, therefore, Justice Scalia is more likely to invalidate state action.
We closely examined the group of cases in which more than thirty states signed amicus briefs to see if there is anything significant about these cases that might explain these results. We found that twelve out of eighteen of these cases involved review of criminal law issues. It may be that the federalism label is not a good predictor of votes on cases involving criminal law issues for Justice Scalia.
[FN70]
Our data also do not support our second hypothesis--that the federalists would be inclined to invalidate state action when some states filed briefs opposing the state action. That fact is a perfect predictor for Justices Brennan, Marshall, and Souter: They always voted to invalidate state action when states filed briefs opposing the state action.
Our inability to find statistical significance for the federalist Justices may be explained by the small number of cases in the database fitting this description, as well as the ideological inclination of these cases. There were only eleven cases in our study in which some states filed briefs opposing the state action. In nine of these cases, the underlying state action was coded as conservative. More importantly, many of those cases involved very controversial political issues, such as gay rights, abor- tion, and single-sex education, on which we would expect the Justices to have strong *1337 ideological preferences and, therefore, on which they would not easily be persuaded by amicus briefs. Our finding that most of the Justices vote on an ideological basis may explain the results in these eleven cases. We discuss this further in Section III.B.
Finally, our data provide only limited support for our third hypothesis: that federalists would be particularly influenced by the views expressed by nonprofit organizations.
[FN71] The presence of amicus briefs by nonprofit organizations does appear to have an influence on Justices Blackmun and White--neither of whom would be typically considered to be federalists. In addition, it does appear to have an effect on Justice Kennedy. Each of these Justices is significantly more likely to vote to validate state action if nonprofit organizations supported the state action.
We cannot explain the results for Justice Kennedy on ideological grounds. Of the fifty-six cases in the database in which the nonprofit organizations filed amicus briefs, twenty-nine involved review of liberal state action, and twenty-six involved review of conservative state action. The liberal state action cases, however, did not involve "hot button" liberal issues; rather, they tended to involve issues like preemption or commercial law. There are no cases involving liberal state action on the equal protection issue. Similarly, the conservative state action cases did not involve "hot button" conservative issues. Many of the conservative state action cases involved free speech issues upon which some commentators have suggested that the liberal/conservative distinction does not work well.
[FN72] Hence, it may be true that the cases in which the nonprofit organizations file briefs are the moderate cases in which Justice Kennedy is open to persuasion. Alternatively, nonprofit organizations may tend to file briefs in cases in which Justice Kennedy is already inclined to validate state action. His federalism may be consistent with that of the nonprofit organizations.
*1338
As a whole, we see little evidence that the federalists are influenced for or against invalidation of state action by amicus briefs filed either by the states themselves or by nonprofit organizations. One reason that the federalists might not have been influenced by amicus briefs may be that the amici only wrote briefs on close cases that they thought required extra advocacy. It is hard to control for this form of strategic behavior but we see no evidence in support of that hypothesis from the data we have available. Of the 112 cases that were decided by a 5-4 vote, the nonprofit amicus organizations only filed briefs in nine instances (8.0%). By contrast, they filed briefs in fifty-one of the 305 cases (16.7%) which were not decided by a 5-4 vote. Of course, the vote of the Court is not a predictive factor that they could consider ex ante in deciding whether to file an amicus brief. And one might even argue that the filing of the amicus briefs helped ensure that the fifty-one cases would not to be decided by a close margin. But if we assume that the decision to file an amicus brief is an expression of the importance of a case rather than a prediction that the vote will be close, it appears that the presence of these briefs does not correlate with a pro-state action outcome in our database.
Finally, the federalists may not be particularly influenced by states filing briefs on behalf of each other because that practice has become so commonplace as to be rendered meaningless. In our study, states filed amicus briefs in support of each other in 151 of 417 (36.5%) cases. The practice of filing an amicus brief may not be noteworthy unless a large number of states sign briefs and, even then, only the nonfederalists may be open to persuasion on those cases. Our data would therefore suggest that authors of amicus briefs on state action issues should have the nonfederalists rather than the federalists in mind as their target audience, because the federalists do not appear to be persuaded by their efforts.
As discussed above, we also coded for the presence of the Solicitor General and considered whether the Solicitor General supported or opposed the state action. Table 6 reports our findings with respect to that variable. These data are contrary to our initial hypothesis because the Solicitor General urging invalidation predominantly affects federalists. Consistent with our hypothesis, both federalists and nonfederalists are influenced by the Solicitor General urging validation of state action, and, consistent with our hypothesis, nearly all the federalists have at least a trend toward significance on that variable.
*1339

*1340
We examined the invalidation data more closely to understand why federalists were influenced more strongly when the Solicitor General urged invalidation of state action. There are thirty-six cases in which the Solicitor General urged invalidation of state action. Of those thirty-six cases, sixteen involve preemption issues. An additional six cases involve commercial law matters in which the underlying state action is ideologically liberal. The federalists' likelihood of invalidating state action in these types of cases might explain the significant variable. It may not be that the Solicitor General influenced their vote but instead chose to urge invalidation in cases in which the Justices were predisposed to invalidate state action on issuespecific (preemption) or ideological (liberal) grounds.
In sum, we see little evidence that federalists are influenced in their votes to invalidate or validate state action by the states' expressions of what issues are of the most importance to them. When the states filed amicus briefs, the only influence that we found for the federalists went in the opposite direction of our hypotheses. Justices Kennedy and Scalia were likely to invalidate state action when thirty or more states supported that action. By contrast, Justices Kennedy and Scalia were more likely to validate state action if nonprofit organizations support the validation of state action. The filing of briefs by nonprofit organizations appears to have had the most influence on the Justices but that influence is equally apparent among federalists and nonfederalists. It is not a distinguishing factor. Similarly, we were able to confirm previous studies that suggest that the Solicitor General's views influence judicial behavior. When the Solicitor General urged validation of state action, federalists and nonfederalists appeared equally influenced. In the rare case in which the Solicitor General urges invalidation of state action, however, some federalists appear influenced by that action. Overall, these data suggest that it makes more sense for states to persuade nonprofit organizations or the Solicitor General to file briefs urging validation of state action than for states to band together to file their own brief urging validation of state action. There is no evidence that federalists or nonfederalists are persuaded by their efforts in orchestrating briefs signed by thirty or more states.
*1341 3. Issue Analysis
Although we expect federalists to have an overall restrained philosophy (that is, a likelihood to validate state action), we hypothesized that they might be inclined to invalidate state action in cases involving preemption issues or voting rights issues. These factors would mitigate against the restraint that we would otherwise expect to find for a federalist judge. The following table reports the results on all issues, including preemption and voting rights. Kennedy's voting behavior could not be explained on overall ideological grounds despite our initial bivariate findings. It may be the case that Justice Kennedy's voting behavior on cases involving procedural due process and criminal law are consistent with a conservative political ideology because he is likely to validate state limitations on individual rights, but his voting behavior on other issues--such as voting, free speech, and religion--are more consistent with a liberal political ideology. Because our definitions of "liberal" and "conservative" were global, rather than issue specific, we were only able to detect Justice Kennedy's political conservatism on an issue-by-issue basis.
Our results, therefore, suggest that Justice Kennedy may be described as a "Yoo" federalist in that he has an increased likelihood to invalidate state action in cases involving voting rights issues. That explanation, however, does not apply to the other federalists.
Ideology
As predicted by political scientists, we are not able to account for the federalists' moderate level of invalidating state action on the basis of federalism factors alone. Hence, we also assessed the role that ideology plays in predicting judicial behavior. Our data reflect that the role of ideology is significant for Justice Thomas and, to a lesser extent, for Chief Justice Rehnquist and Justice Scalia. Table 8 reflects our predicted probabilities results for political ideology. ciples, then these Justices would not fit the federalism label. But if one believes that federalism and conservatism are compatible, then we have demonstrated that these Justices belong in the conservative federalist category. Their ideological tendencies may be causing them to invalidate state action more than we would expect from a federalist who is committed to judicial restraint. These federalists are not merely invalidating state action to preserve separation of powers principles but are also invalidating state action to impose a conservative political ideology on the states.
The real surprise is that Justice Scalia does not have a strong, overall significant value for ideology, although there is a trend in that direction (p=.071). [FN79] We find, however, that Justice Scalia's results would be significant for ideology if we limited our investigation to the 1991 Term forward, when Justice Thomas joined the Court. [FN80] In other words, Justice Scalia's voting does not correlate with ideology for the entire Rehnquist Court era, but does for the period when the federalists are in the majority. His *1345 pattern of voting on an ideological basis, therefore, appears to have been influenced by the Court's membership. Possibly, Justice Thomas has influenced Justice Scalia's voting behavior in a conservative, ideological direction.
Our data, however, do not support the view that Justices Kennedy and O'Connor vote on a predictable, conservative basis. As discussed above, Justice Kennedy may be an eclectic conservative in that he voted as a conservative on cases involving procedural due process and criminal law but not in cases involving free speech and religion. Our data also support the commonly held view that Justice O'Connor is a moderate swing voter who cannot be described in predictable ideological terms. [FN81] III. Qualitative Assessment In the previous Part, we used quantitative analysis to assess whether principles of federalism can predict whether some members of the Court will vote to invalidate state action. These arguments do not stem from consideration of the votes of a bloc of Justices; they derive from empirical analysis in which the vote of a single Justice is the dependent variable. We also found that quantitative analysis was a limited vehicle for discussing the relevance of the issues present in a case. [FN82] In this Part, we engage in qualitative analysis to discuss the votes of the so-called federalists when they vote as a bloc, with careful attention to the relevance of the issues in the cases. First, we will examine cases in which at least four of the federalist Justices voted to invalidate state action and no more than two of the nonfederalists voted to invalidate state action. Second, we will examine cases in which at least four of them voted to validate state action when *1346 no more than two of the nonfederalists voted to validate state action. These cases reflect the contrast between the federalists and nonfederalists because they reached different outcomes in these cases.
A. Votes to Invalidate State Action
The five federalists have now collectively been members of the Court for a decade. Of the 111 cases in which the Rehnquist Court voted to invalidate state action since 1991, forty-eight were matters that were decided by a unanimous vote. Of the sixty-three cases involving a divided Court, fifteen were not joined by a majority of the nonfederalists [FN83] on the Court. In all but one of those cases, all five federalists joined the majority and no more than two of the nonfederalists joined the majority. In the remaining case, four federalists joined the majority along with two nonfederalists.
In addition to the fifteen cases in which the federalists voted to invalidate state action and the Court also voted to invalidate state action, there were two more cases in which at least four federalists voted to invalidate state action, but the Court as a whole voted to validate state action. In these two remaining cases, all four nonfederalists plus one federalist formed a majority to validate state action over the objection of four federalists. Hence, there were a total of seventeen cases in which at least four federalists voted to invalidate state action and no more than two nonfederalists voted to invalidate state action. Seven of these cases involved equal protection issues, four involved property issues, three involved religion issues, two involved free speech issues, and one involved preemption issues. In thinking about these seventeen cases, we asked why federalists would vote to invalidate state action when nonfederalists did not. Are these decisions consistent with any of the tenets of federalism or do they need to be explained on some other ground? *1347 In examining the list of cases in which the federalists created the decisive voting bloc, it appears that two important categories of cases are "takings" cases and equal protection cases involving Congressional redistricting. In addition, several of the cases involve different aspects of the First Amendment: the Free Exercise Clause, the right to free association, and the Religion Clause. We will examine cases from each of these categories to see whether they are consistent with the tenets of federalism or can instead be explained on ideological grounds.
*1348 1. Takings Cases
We coded the "commercial" variable in the database, expecting to find a correlation between the presence of a property issue and the votes by some federalists. The variable is significant for Justice Kennedy but not for the other members of the Court. A qualitative assessment suggests that the Court has acted in an activist fashion to protect the rights of property owners. For some federalists, these results are reflected in the database through the significant factor of protecting conservative ideology. Justice O'Connor did not vote as consistently with the federalists on these cases as one might expect: She was not more likely to invalidate cases that reviewed a liberal state action than a conservative state action. The Court had to interpret the ripeness doctrine liberally to hear the case at all. In his dissenting opinion, in which he argued that the writ should be dismissed because it was improvidently granted, Justice Stevens argued that there were facts in the record disputing Lucas's claim that his land had no value. [FN92] Justice Blackmun's dissent makes a similar assertion. [FN93] The fact that the five federalists on the Court were eager to hear the case is baffling in light of their general position on the question of ripeness and their previous decision in Lujan v. Defenders of Wildlife. [FN94] The temporary nature of the taking, coupled with Lucas's admission at trial that he was "in no hurry" to build "because the lot was appreciating in value" [FN95] *1350 gave the Court ample foundation to conclude that intervention into this matter was unnecessary because there was no real economic loss. Nonetheless, the Court chose to decide Lucas on the merits.
More importantly, resolving Lucas on the merits appears to be inconsistent with principles of federalism. Due respect for sep- aration of powers should have caused the Court to respect the legislative structure created in the federal Coastal Zone Management Act, whereby Congress used its spending power authority to encourage the state to implement certain policies. No one questioned whether South Carolina complied with that federal directive in the Beachfront Management Act. Nonetheless, Lucas made a constitutional argument that South Carolina's rules constituted a taking without just compensation. [FN96] Lucas is the story of a Court eager to intervene to protect the rights of property owners. The decision of the Court was inconsistent with the policies of the State of South Carolina and the United States Congress, and contrary to the decision of the state's supreme court. Moreover, there were strong prudential considerations counseling the Court to dismiss the case as not ripe or dismiss the writ as improvidently granted. The Court's interference dismantled a program of federal-state cooperation.
The result can be better understood in terms of conservative ideology--laissez-faire economics--than as an expression of protection of state sovereignty. Under a state sovereignty explanation, one would have expected it to matter to the Court that both the state legislature and the highest state court concluded that this partial taking was appropriate as a matter of policy (legislature) and of law (courts). Laissez-faire, conservative ideology appears to have trumped federalism in this case. [FN97]
*1351 2. Equal Protection Cases Involving Congressional Redistricting
We separated out voting cases from other types of equal protection cases, in part to test Professor Yoo's hypothesis about the importance of voting issues to federalists. Because we broke the equal protection cases into two categories--voting and nonvoting--we had too few cases to examine the interaction between ideology and issues on a quantitative basis. Hence, we examined this interaction through qualitative analysis.
The equal protection cases involving congressional redistricting can be seen as reflecting the ideological trend that we found in our quantitative results. Aside from Justice O'Connor, the federalists voted consistently in voting rights cases that supported a "reverse discrimination" principle, commonly associated with political conservatism. Despite their consistent voting behavior on this issue, our quantitative results did not reflect that these results were significant on "issue" grounds; instead, they were significant on "ideological" grounds. [FN98] The first and most complex case in this category is Shaw v. Reno. [FN99] In Shaw, the State of North Carolina became entitled to a twelfth seat in the United States House of Representatives as a result of the 1990 United States Census. The General Assembly enacted a reapportionment plan that included one majority-black congressional district. [FN100] The United States Attorney General objected to the plan pursuant to Section Five of the Voting Rights Act of 1965, and the General Assembly passed new legislation creating a second majority-black district. [FN101] A three-judge panel dismissed the action and an appeal was taken to the United States Supreme Court. [FN102] The Court held the plaintiffs had stated a proper claim upon which relief could be granted under the Equal Protection *1352 Clause and remanded the case for further consideration. [FN103] This decision reflected a dramatic change in precedent because the Court had never before sided with white plaintiffs in a voting rights case. [FN104] On remand, the state continued to defend its second majority-minority district. Although a three-judge panel held that this apportionment scheme was constitutional, the Supreme Court again reversed, holding that the reapportionment scheme was not narrowly tailored to serve a compelling state interest. [FN105] Following the Court's second decision involving the majority-minority district, the state redrew the second majority-minority district.
[FN106] A three-judge panel granted summary judgment in favor of the plaintiffs, concluding that race was impermissibly used as a factor in this new congressional redistricting. [FN107] The Supreme Court unanimously reversed that decision, concluding that triable issues of fact existed regarding whether the state had an impermissible racial motive when it [FN110] Other than Justice O'Connor, the Court's federalists therefore concluded that the state's redistricting plan was unconstitutional. As we saw in the "takings" area, Justice O'Connor did not consistently acquiesce to the conservative ideology reflected in the opinions of the other federalists, which is consistent with our nonideological empirical finding for Justice O'Connor.
*1353
Of the three groups of opinions in this case--one group finding the state's conduct constitutional throughout, one group finding the state's conduct unconstitutional throughout, and one Justice finding the state's conduct moving from unconstitutional to constitutional--it would appear that Justice O'Connor's decision is the most federalist in that she tries to protect the integrity of the voting system while also respecting state sovereignty. Under this view, the State of North Carolina found itself in an untenable position. If it did not comply with the Attorney General's request that it create a second majority-minority district, then it would certainly face legal challenge from the Executive Branch. But if it did comply with the Attorney General's request, it would face legal challenge from white voters. Because North Carolina initially created only one majorityminority district, it would appear, at least at first, that it preferred not to comply with the Attorney General's request. Under that view, one might understand the Court's initial decision as respecting state sovereignty by giving the state an opportunity to defy the intrusion of the federal government. In the second round of litigation, however, one might understand the state to desire genuinely to create a second majority-minority district. This time, it apparently chose a configuration different from the one selected by the Attorney General. This configuration arguably reflected a desire by the legislature to protect its own political interests while also complying with federal law.
Most importantly, this case reflects the ideological nature of this line of decisions for the federalists. Until the Court decided Shaw v. Reno, it was considered constitutional for a state to use race in drawing district lines. Although the Court was growing increasingly divided on this question, Justice White, joined by Justices Brennan, Blackmun and Stevens, had stated in a plurality opinion in United Jewish Organizations v. Carey [FN111] ["UJO" ] that the Court's prior decisions implied that [T]he Constitution does not prevent a State subject to the Voting Rights Act from deliberately creating or preserving black majorities in particular districts in order to ensure that its reapportionment plan complies with § 5 . . . . Section 5 and its *1354 authorization for racial redistricting where appropriate to avoid abridging the right to vote on account of race or color are constitutional. [FN112] The only member of the current federalist majority who was on the Court when UJO was decided was then-Justice Rehnquist. Justice Rehnquist joined Part IV of the plurality opinion in which Justices White, Stevens, and Rehnquist concluded that the Constitution permits the State to draw lines deliberately in such a way that the percentage of districts with a nonwhite majority roughly approximates the percentage of nonwhites in the county, because there was no cognizable discrimination against whites. [FN113] Part IV of the Court's opinion in UJO, however, did suggest that a state would have to employ "sound districting principles such as compactness and population equality" to draw district lines in a race-conscious fashion. [FN114] Only Chief Justice Burger dissented, concluding that the Court's prior precedent held that "drawing of political boundary lines with the sole, explicit objective of reaching a predetermined racial result cannot ordinarily be squared with the Constitution." [FN115] The Supreme Court did not expressly question the UJO holding in Shaw, although it did emphasize the "sound district principles" and "compactness" language from UJO that no more than four members of the Court (if one includes Chief Justice Burger) had accepted. The emphasis on these Shaw principles therefore reflects a philosophical shift on the part of the Court. It no longer was sufficient for a state to argue that its use of explicit racial criteria in redistricting was necessary and appropriate under the Voting Rights Act as a remedial measure to comply with the Fourteenth *1355 and Fifteenth Amendments. A state also needed to show that the redistricting was consistent with traditional districting principles. One legacy of the Rehnquist Court will be that it created this philosophical or doctrinal change in the law of voting. [FN116] 3. First Amendment Cases
For the purpose of quantitative analysis, we grouped together cases involving free speech and freedom of association. Religion cases were coded separately but they included both Free Exercise and Establishment Clause issues. Because these First Amendment cases involved a multitude of issues, we thought it would be useful to examine them qualitatively.
The religion cases in which the federalists voted as a bloc involved Establishment Clause principles. [FN117] In both cases, the Court held that intermingling of the State with private parties that were expressing a religious belief did not violate Establishment Clause principles. [FN118] These decisions were consistent with our finding that the federalists act in support of a conservative political ideology. As we will discuss in Section III.B, the votes of the federalists in *1356 cases in which they voted to validate state action also follow this trend toward the Court supporting a conservative political ideology.
Another cluster of First Amendment cases reflect the evolution of a conservative jurisprudence on the freedom to associate or freedom not to associate. The first of these cases, California Democratic Party v. Jones, [FN119] involved a novel issue of a state initiative that created a new blanket primary system to replace the state's closed partisan primary. The Court held that California's blanket primary violated the political parties' First Amendment right of association. Although the decision in this case may have appeared relatively noncontroversial at the time and was decided by a 7-2 vote, it reflected the beginning of a reinvigorated "freedom to associate" which seems to be ideologically important to the federalists.
At first glance, the votes by the federalists in California Democratic Party are surprising. The issue in the case was the right of the citizens of California to enforce a statewide initiative that imposed a blanket primary on the state of California. Four political parties challenged this new state rule, arguing that it violated their freedom not to associate by possibly forcing them to accept a nominee for a particular party when that nominee's positions were not consistent with those of the party.
[FN120] The federalists, joined by Justices Breyer and Souter, voted to invalidate this state law. [FN121] In dissent, Justices Stevens and Ginsburg observed that "principles of federalism require us to respect the policy choice made by the State's voters in approving Proposition 198." [FN122] Even if principles of federalism did not compel the decision in this case for the federalists, it is also surprising that the federalists interpreted the freedom not to associate so broadly. The First Amendment does not explicitly refer to a "freedom to associate." Such a broad construction of an implied term is usually the hallmark of liberalism, not federalism. Hence, it is not surprising that the Court supported its reference to the importance of the freedom *1357 not to associate with citation to Professor Lawrence Tribe's treatise on American Constitutional Law [FN123] and a "liberal" decision from the Burger era--Roberts v. United States Jaycees [FN124]--in which the Court found that the state regulation had not impermissibly interfered with the right not to associate. [FN125] The decision in California Democratic Party, coupled with the Court's unanimous decision in Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston, [FN126] appears to reflect the federalists' increasing comfort with a newly invigorated freedom not to associate. Although this view has not been expressed in any of the theoretical writings on federalism, it may be consistent with the laissez-faire, conservative ideology discussed above. Under that view, state governments, like the federal government, should not interfere with the decisions of private individuals. The right to be free from government interference trumps federalism. majority cited Roberts v. United States Jaycees for the proposition that the right of freedom of association "plainly presupposes a freedom not to associate." [FN128] Like the Court's earlier decision in Hunt v. Cromartie, [FN129] the Court had to contend with some factual issues to reach its holding. But unlike Cromartie, the federalists expressed a willingness to "independently review the factual record to ensure that the state court's judgment does not unlawfully intrude on free expression." [FN130] *1358 The Justices needed to determine whether the Boy Scouts engaged in expressive association and, if so, whether the forced inclusion of Dale as an assistant scoutmaster would significantly affect the Boy Scouts' ability to advocate public or private viewpoints. [FN131] The Court concluded that the Boy Scouts engages in expressive association without any reference to the holdings of the lower courts on this issue. [FN132] It then turned to resolution of the second issue. It noted that the New Jersey Supreme Court had determined that the Boy Scouts' ability to disseminate its message was not significantly altered by the forced inclusion of Dale as an assistant scoutmaster. [FN133] The Court disagreed with those findings. [FN134] An independent review of the record therefore caused the majority to reach a conclusion that was contrary to the conclusion of the state supreme court. The dissenters agreed that an independent review of the factual record was appropriate, but, based on that review, the dissent would have upheld the conclusions of the state's highest court. [FN135] Neither the majority nor the dissent in Boy Scouts discussed the federalism issues that are implicit in the case. The dissent made a passing reference to the fact that: The State of New Jersey has decided that people who are open and frank about their sexual orientation are entitled to equal access to employment as schoolteachers, police officers, librarians, athletic coaches, and a host of other jobs filled by citizens who serve as role models for children and adults alike. [FN136] But the dissenters did not note the irony in the fact that the federalists were invalidating a provision of a state statute that had also been upheld by the state's highest court in a judicial framework in which they did not need to defer to the findings of that court. Nor did the dissenters note the irony in the willingness of the Court's "conservatives" to develop a constitutional protection that is, at best, implied in the Constitution. In the hands of the majority, the right to free speech became a right to associate, which became a *1359 right not to associate, which then became a right not to expressively associate. One might have expected the federalists to be more cautious in developing these unwritten rights.
The majority's decision, however, can be explained by the Court's conservative assumption that state regulation of conduct is suspect. New Jersey's public accommodation law therefore did not receive the same level of presumed judicial acceptance as the public accommodation law at issue in Roberts v. United States Jaycees. It is hard to know if the Court is generally more skeptical of public accommodation laws, or simply skeptical of ones that regulate discrimination on the basis of sexual orientation. This Court's willingness to strike down portions of the Age Discrimination in Employment Act [FN137] and the Americans with Disabilities Act [FN138] suggests that its conservative attitude is not limited to sexual orientation matters.
It is probably not surprising that we could not discern a federalist thread to the First Amendment cases, because it has been a bedrock principle for several generations that the free speech, religion, and freedom of association doctrines are the same in actions involving the state and federal governments. [FN139] As a theoretical matter, however, it would have been possible for the Court to have sought to develop a more state-friendly jurisprudence in the *1360 speech, religion, and association areas when state action rather than federal action was at stake. [FN140] Until recently, in fact, the Court accepted different equal protection principles when evaluating state and federal action. [FN141] But we see no evidence that the federalists have tried to create more deferential standards for the states than the federal government in the speech, religion, and association areas. There were twenty-seven cases in which the federalists voted to validate state action and the nonfederalists predominantly voted to invalidate state action. It is not surprising that federalists would vote to validate state action given our hypothesis with regard to judicial restraint and respect for state sovereignty for federalists. Nonetheless, these cases also support the ideological trends that we found in the invalidation cases.
B. Votes to Validate State Action
Seventeen of these cases involved criminal law issues, two involved religion issues, five involved free speech or association issues, and the remaining involved assorted issues like substantive due process, property issues, and equal protection. They are reported in Table 10 . Although there were seventeen criminal law cases in which at least four of the federalists voted to invalidate state action, none of the federalists had a significant negative coefficient on the criminal law variable. Their votes on these cases can be best understood as reflecting the significant value of the conservative ideology variable, because these cases all reflect states seeking to limit the rights of prisoners or individuals accused of crimes. The decisions in these two cases evince a conservative political ideology because the Court concluded in each case that state financial assistance to schools in various forms did not violate the Establishment Clause. In Zobrest, the Court held that the Establishment Clause did not prohibit a state from providing a sign language interpreter to a student attending a Catholic high school, despite the fact that some of the messages transmitted by the interpreter would be religious. [FN148] In Agostini, the Court held that it did not violate the Establishment Clause for a Board of Education to provide supplemental on-site remedial education to children attending parochial schools.
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[FN149] The Court overruled its prior precedent to reach that result. [FN150] As discussed above, these cases support a conservative political ideology that can be found in all of the Court's recent Establishment Clause jurisprudence, but we see no evidence of deference to state government as motivating this development.
Free Speech or Association Cases
There were five cases involving free speech or association issues. One case--Florida Bar v. Went For It, Inc.
[FN151]--involved a commercial speech issue. The federalists (minus Justice Kennedy) voted to validate state action, holding that a state could constitutionally bar lawyers from using direct mail to solicit personal injury or wrongful death clients within thirty days of an accident. [FN152] The decision reflected four of the federalists (plus Justice Breyer) protecting the state's right to regulate a speech and property interest. [FN155] the Court held that a state law prohibiting candidates from appearing on ballots as a candidate of more than one political party did not violate the freedom of association. [FN156] In Arkansas Educational Television Commission v. Forbes, [FN157] the Court held that a broadcaster could constitutionally exclude an independent political candidate from a state-owned public television broadcast. [FN158] All five federalists joined the majority opinion in the latter two cases, but Justice Kennedy dissented from the Court's decision in Burdick. [FN159] If Professor Yoo is correct that the federalists are particularly interested in protecting the integrity of the political process, one might have expected those cases to have been decided differently. Under Professor Yoo's theory, the Court should have protected voting rights at the state level by protecting the rights of voters to write-in candidates, facilitating the appearance of additional candidates on ballots, and facilitating the free speech interests of candidates. There is only one case involving a substantive due process issue in Table 10 --Sandin v. Conner--but the decision in that case can be understood as consistent with the criminal law results as reported above. [FN163] Sandin involved a due process liberty interest of a prisoner. The state action was conservative and involved the conduct of a prisoner. [FN164] All five federalists voted to validate the state action. Our regression results support the argument that the votes of Chief Justice Rehnquist, Justice Scalia, and Justice Thomas can be explained by the fact that the state action was conservative. [FN165] (The case was decided after 1991, when Justice Scalia's votes could be predicted on an ideological basis.)
Similarly, there is only one case in Table 10 involving a property interest: Bennis v. Michigan. [FN166] In Section III.A, we saw that the federalists were often nonprotective of state property interests when they perceived the state to be taking property from private citizens. Nonetheless, Bennis is a takings case involving the validation of state action in which the federalists voted as a bloc. [FN167] In Bennis, the state seized property after the spouse was convicted of violating state law. The "private citizen" had a criminal law connection and the challenged state action was conservative. Hence, we can understand the votes of Chief Justice Rehnquist, Justice Scalia, and Justice Thomas as being consistent with their ideological voting. Justice Kennedy voted with the nonfederalists on this case, which is consistent with the fact that he does not have a significant coefficient for the liberal state action or criminal law variables. In considering the votes in this case, it is important to remember that our data cannot predict the result in any discrete case. Our data merely reflect the pattern that emerges from a series of decisions. We coded Bush v. Gore consistently with our larger coding scheme--as an example of the Court validating conservative state action--because it ruled for the state in a challenge brought on behalf of the voters.
Nevertheless, we determined the predicted probabilities for the likelihood that various members of the Rehnquist Court would vote to invalidate state action in Bush v. Gore given the characteristics of the case: the fact that the state action was conservative, that the Court accepted the case under its certiorari jurisdiction, that no amicus briefs were filed, and that voting was at issue. We found that the likelihood of voting to invalidate state action (that is, voting for Gore) was as follows: • Justice Kennedy (.598): His inclination to invalidate state action on cases involving voting rights would make him more likely than not to invalidate state action in this case, but the fact that his likelihood of invalidating here is close to 0.5 suggests that the case would be a close one for him.
• Justice O'Connor (.329): Her strong inclination to reverse lower courts that invalidate state action would make her more likely to vote to validate state action by reversing the state's highest court. Her deference to lower state courts is overridden by her even stronger propensity to reverse lower courts that invalidate state action.
• Chief Justice Rehnquist (.367): His desire to preserve conservative state action coupled with his desire to reverse lower courts that invalidate state action would make him more likely than not to validate state action.
• Justice Scalia (.437): His desire to preserve conservative state action coupled with his desire to reverse lower courts that invalidate state action would make him more likely than not to *1367 validate state action, but it would be a close case for him because of a trend toward significance on the voting rights variable.
• Justice Souter (.761): His desire to invalidate conservative state action would make him more likely than not to invalidate state action.
• Justice Stevens (.187): His results are a bit surprising, but are explained by the fact that he has a trend toward significance on the voting rights issue (p=0.13) in the direction of validating state action when voting is the issue. That factor would cause him to be more likely than not to put aside consideration of the ideology of the state action and vote to validate the state action.
• Justice Thomas (.272): His desire to preserve conservative state action coupled with his desire to reverse lower courts that invalidate state action would make him more likely than not to validate state action.
Our results therefore suggest that ideological conservatism plus a "policing function" (that is, reversing a lower court that had invalidated state action) would predict that Chief Justice Rehnquist and Justices Scalia, Thomas, and O'Connor would vote to validate the state action in Bush v. Gore. For Justice Kennedy, however, we would predict that his concern for voting rights issues would outweigh his desire to perform a "policing function." But, oddly, we would predict a 5-4 vote with a majority comprised of Justices O'Connor, Rehnquist, Scalia, Thomas, and Stevens. We would also presume that Justices Breyer and Ginsburg, whom we did not study, would vote consistently with Justice Souter for the purpose of this prediction. We would predict that Justice Stevens's desire to validate state action on voting rights cases would override his ideological liberalism. Justices Stevens and Kennedy, however, both voted inconsistently with their overall trend lines. As we said previously, of course, our data are not designed to predict the votes in discrete cases. The data is merely supposed to identify trends that one could use to hypothesize a result.
More importantly, our data support the argument that the decision in Bush v. Gore is consistent with one model of federalism--the "policing function" model--and inconsistent with another *1368 model of federalism--a concern for voting rights. Conservative ideology appears to have been the tie-breaker between the pulls of these two models of federalism, because conservative ideology rendered results consistent with the "policing function" model. Although Bush v. Gore caused some commentators to complain that the federalists are sometimes inclined to vote on an ideological basis, [FN169] we believe that a broader examination of the legacy of the Rehnquist Court reflects that Bush v. Gore was not an unusual intrusion at all. Three of the federalists have shown themselves willing to intervene in matters of state sovereignty for ideological reasons, and those interventions can also be consistent with some federalism principles. Thus, Bush v. Gore can be understood as reflecting both conservative ideology and federalism. Table 11 : Summary of Federalism Results TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE *1370 Our data suggest that the current federalist Justices employ at least four different versions of federalism. Our results suggest that the voting of the federalists can be predicted, in part, on the basis of a "policing function," in that they are likely to reverse lower courts that invalidate state action. Justice O'Connor's version of federalism is consistent with this "policing" function, but she is also more likely to affirm a lower state court than a lower federal court when it validates state action. This result suggests that she has more respect for lower state courts than lower federal courts. We have fewer significant results for Justice O'Connor than for any other Justice, making her voting record the hardest to predict. Her reputation as the "swing vote" seems appropriate in light of our data.
The second version of federalism predicts the voting behavior of Chief Justice Rehnquist and Justice Thomas. Like each of the federalists, they perform a "policing" function. They protect state sovereignty by correcting errors by lower courts when they invalidate state action. They also often protect separation of powers principles by invalidating state action when a preemption issue is present. Finally, they have an increased likelihood of invalidating state action when the underlying state action is liberal.
The third version of federalism is very similar to the second version and matches the voting behavior of Justice Scalia. Like the other federalists, his results are consistent with the "policing" function. In addition, he has an increased likelihood of invalidating state action when thirty or more states file briefs supporting state action. This factor provides some evidence for the view of Justice Scalia as independent. [FN171] Finally, Justice Scalia has a strong trend toward significant results on the ideology factor for the entire time period of our database and his results are significant after 1991, when Justice Thomas joined the Court. These results suggest that Justice Thomas's presence on the Court may have affected the likelihood that Justice Scalia will vote on a conservative, ideological basis. Although Justice Scalia does not have a significant value on the voting rights variable, he voted identically with Justice *1371 Thomas on all but one of the voting rights cases. Aside from Justice Scalia's tendency to invalidate state action when thirty or more states support state action, Justices Scalia's voting records look very similar to Justice Thomas's.
The fourth version of federalism predicts the voting behavior of Justice Kennedy. Like the other federalists, his voting behavior reflects the "policing" function for the Court. In addition, he is more likely to invalidate state action when a voting rights or preemption issue is in a case. He also has an increased likelihood of validating state action when nonprofit organizations support state action. Finally, he does not have a predisposition to vote on an ideological basis.
Our data suggest that there is not one universally-followed model for federalism on the Rehnquist Court. In other words, federalism does not appear to be a coherent philosophy for the federalists on the Rehnquist Court. This inconsistency might suggest that the Justices are using federalism instrumentally to achieve ideological results that they desire rather than applying federalism consistently. In a previous article, Professors Colker and Brudney argued that the Court's Eleventh Amendment jurisprudence is not best understood as a federalism story. [FN172] Instead, Professors Colker and Brudney describe that jurisprudence, in part, as reflecting a story about the Court wanting to assert more power for itself at the expense of Congress, by defining the substantive meaning of the Commerce Clause and the Fourteenth Amendment. While our current examination of cases involving the validity of state action supports the notion that the federalists do operate under some federalism principles, our data also reflect that the core federalists--Chief Justice Rehnquist, Justice Thomas, and Justice Scalia (after 88 Our data do not support the argument expressed by some political scientists that federalism plays no role in explaining the voting behavior of the Supreme Court.
[FN173] But it is also true that, while law is not only politics, conservative ideology is an important predictor *1372 of the voting behavior of the core federalists on the Rehnquist Court. The operation of ideology may help create the incoherency of federalism among the federalists on the Rehnquist Court.
*1373 Appendix Regression Results For Each Justice
The coding rules for most of the variables should be self-evident. A positive result means that the Justice was inclined to invalidate state action when the variable was significant. We have listed below the coding of some variables that require explanation. Liberal State Action: 0=conservative; 1=liberal
Appellate Review: 0=before Rule change, mandatory; 1=after Rule change, discretionary We also report results for interaction effects. Those effects are noted in the results through the use of a multiplication symbol, such as "Free Speech X Liberal State Action." An interaction result allows us to investigate whether a Justice's propensity to invalidate state action was contingent not just on the issue area but, for example, on the issue and the ideology of the state action under review. For example, it may be the case that Justice Blackmun would be less likely to invalidate state action that expanded freedom of speech (liberal) but more likely to invalidate state action that constricts free speech rights (conservative). This conclusion would not be obvious from the results on the free speech variable, so we constructed interaction terms to test this effect. We found no cases where the interaction term was significant. This lack of significance *1374 may be due to the fact that an interaction investigation makes a small number of cases in any category even smaller. We did not create an interaction term for preemption cases or those dealing with commercial/property issues, because these issues did not clearly fall on an ideological dimension. (Commercial/property primarily included Dormant Commerce Clause which appeared to be nonideological.)
There are incomplete results for Justices when a variable was a perfect predictor, that is, the Justice either voted to invalidate all the cases in the sub-category or voted to invalidate all of them. In such an instance, it is not statistically appropriate to report the results. Typically, this problem occurred when there were few instances of that variable being present in the database, such as when we were examining interaction effects. [FNaa1]. Assistant Professor of Political Science, Texas Tech University. We thank the USX Foundation and the Moritz College of Law for supporting this research financially. We thank Britney Brickner from LEXIS-NEXIS who retrieved many of the cases that we studied during this project. Sylvia Law first suggested that Professor Colker write a sequel to Dissing Congress called Dissing States. We thank her for that suggestion. We thank Professors Lawrence Baum, James Brudney, Greg Caldeira, Douglas Cole, Corey Ditslear, Dean Lacy, Alan Michaels, Rich Timpone, and Margaret Williams for comments on [FN4]. We label these Justices federalists (on a provisional basis) because they constitute a core of Justices who have consistently used the Eleventh Amendment to invalidate federal action, purportedly to protect state sovereignty. They have frequently formed a five-vote majority to invalidate federal action. See Assuming that these Justices' votes on cases involving federal action are consistent with federalism, we are asking whether their votes on cases involving state action are consistent with federalism. By contrast, we label as nonfederalists Justices Blackmun, Brennan, Breyer, Ginsburg, Marshall, Souter, and Stevens. We also generally consider Justice White to be a nonfederalist because he voted with the "nonfederalist" bloc on most cases outside the abortion context during the 1991 and 1992 Terms. See infra note 83.
[FN5]. See Colker & Brudney, supra note 3, at 111. Although Professors Colker and Brudney do not call that substantive view "ideological conservatism," we believe that label describes the Court's decisions in the equal protection cases most accurately. We will discuss the expression of the Rehnquist Court's political conservatism in Part III, focusing some attention on how the Court has articulated a conservative ideology in both the federal and state action cases.
[ [FN8]. In order to collect the legal decisions that we studied for this Essay, we examined several sources. First, we obtained a list of decisions from the Congressional Research Service in which CRS concluded that the Court had invalidated state constitutions, statutes, or municipal ordinances. This list, however, only included invalidations of state action. We also wanted to study validation of state action. For that purpose, we used the Supreme Court Database contained on the website of the Michigan State University Program for Law and Judicial Politics at http://www.ssc.msu.edu/pljp/sctdata1.html. We also used the Supreme Court Database to ascertain the ideological direction of the underlying state action: If for example, the Supreme Court's decision was conservative and invalidated the state action, then we coded the underlying state action as liberal. In addition, we checked our results against a list of cases involving invalidation of state action listed in a well known political science publication. See Lee Epstein et al., The Supreme Court Compendium: Data, Decisions, and Developments 162-74 (2d ed. 1996). Finally, to account for decisions from the past year, which are not yet included in these sources, we examined every decision in the most recent volumes of the United States Reports to determine what recent cases involved the question of the validity of state action. For each of the secondary sources that we used, we found errors in those sources that we corrected, such as incorrect citations, incorrect characterizations of the major issue in a case or an incorrect statement of the lower court holding.
[FN9]. For the purposes of this Essay, "state action" includes cases in which the Court is asked to invalidate action taken at the city or county level, as well as directly by the state, as violative of the United States Constitution. Because we understand federalists to believe that decisions can often be best made at the local government level as opposed to the national level, we believe this definition best helps us understand whether a federalism perspective can explain the Rehnquist Court's record of invalidating governmental action. The cases involving cities and counties, however, represent less than 10% of the cases the Rehnquist Court has considered, so we do not believe that this definition of "state action" has affected our results significantly. For the purposes of this Essay, we have also excluded certain cases that arguably could be included within the meaning of "state action" because they would not contribute to meaningful results for our purposes. Thus, we have excluded cases in which the Court did not reach a decision on the merits--such as cases involving standing, mootness, and justicability--because the Court did not reach the substantive constitutional issues in these cases. In addition, we have excluded cases involving states as both plaintiffs and defendants because, by definition, the Court had to choose a state as the winner (and loser), and these cases cannot inform us as to the Court's predisposition to invalidate state action on ideological or federalist grounds.
[FN10]. The term "conservative" has multiple meanings. For an excellent survey of those multiple meanings, see Gottlieb, supra note 7, at 223 n.3. The term "conservative" can include moral conservatives, economic conservatives, and traditional conservatives--those who simply stress caution. Id. For the purposes of this Essay, however, we use the term "conservative" in the moral or economic sense because those are the meanings employed in political science. For further discussion, see infra note 57.
[FN11]. As a theoretical matter, we believe that a pure "federalist" should be ideologically neutral. See infra note 55. As a practical matter, however, we recognize that some people might argue that one can be both a federalist and a conservative. We have separated those labels to see if one or both of them apply to the so-called "federalists" on the Rehnquist Court. [FN21]. In order to engage in quantitative analysis, we coded the votes of individual Justices in cases in which the Court had to decide whether to invalidate state action during the Warren, Burger, and Rehnquist Courts. We also coded the characteristics of these cases such as whether the lower court was a state or federal court, whether the Supreme Court decision was liberal or conservative, whether the Supreme Court invalidated the government action under review, whether the lower court invalidated the government action, and whether various amici participated in the case by filing briefs with the Supreme Court. Our complete regression results are contained in the Appendix.
[FN22]. For a detailed discussion of our quantitative methodology, see infra Part II. Our qualitative approach is described infra Part III. [FN24]. We tried to conduct this kind of analysis by looking quantitatively at the interaction effects between ideology and issues, but we found that issue coding was too inaccurate to yield reliable results, especially in light of the small number of cases within each issue category.
[FN25]. For an explanation for our inclusion of "ideological neutrality," see supra note 19. Our rationale for choosing these five factors is discussed when we describe each factor individually. See infra Sections I.A.-I.E.
[FN26]. The Federalist Society has a web page on which it offers suggested reading for pre-law students. See The Conservative & Libertarian Pre-Law Reading List: An Introduction to American Law for Undergraduates and Others, http://www.fed-soc.org/Publications/readinglist/readinglist.htm (last visited on May 13, 2002). We used that web page to identify authors whose work is central to a federalist perspective. Each of the authors we discuss in Part I is highlighted prominently on the Federalist Society web page.
[FN27]. While most federalists argue that the Court should act with restraint, some federalists support an activist role for the Court. For example, Scott Fruehwald recently praised what he described as the "new judicial activism" as "a healthy reaction to the Court's previous failure to police the structural lines inherent in the Constitution." Scott Fruehwald, If Men Were Angels: The New Judicial Activism in Theory and Practice, 83 Marq. L. Rev. 435, 494-95 (1999) . He argues that this activism in the service of federalism has been "substantively neutral" as evidenced by the fact that "courts using this philosophy have struck down both liberal and conservative statutes, on subjects ranging from laws relating to violence against women and the environment to laws protecting religion." Id. Fruehwald would therefore describe the current Rehnquist Court as activist, federalist, and non-ideological.
[FN28]. Professor Alexander M. Bickel offered a very strong version of a restrained federalist perspective. Alexander Bickel, The Supreme Court and the Idea of Progress 94 (1978). He was a vocal critic of the activism of the Warren Court, arguing that the Court could not continue to earn respect if it repeatedly invalidated state action. He stated: The Court's effectiveness, it is often remarked, depends substantially on confidence, on what is called prestige. It is likely, therefore--the proposition has never previously had a real empirical test, but the Warren Court may have provided one--that there is a natural quantitative limit to the number of major, principled interventions the Court can permit itself per decade, let us say. It is a matter of credibility. Will anyone who is not in a revolutionary state of wholesale disillusionment with the society continue to believe that basic principle is in question if the Court puts it in question every other Monday? And will anyone whose frame of mind is one of total disillusionment with the system be long content to take his principles from the 294 (1995) ). Professor Michael Perry has also defended the judge's proper role in constitutional adjudication as involving "both law and politics." Michael J. Perry, The Constitution in the Courts 204 (1994). By contrast, Professor Robert Bork offered a strong articulation of the need for judges to render decisions on "neutral" rather than ideological grounds when he argued: The Madisonian dilemma is resolved in the way that the founders resolved it, and the judge accepts the fact that he is bound by that resolution as law. He need not, and must not, make unguided value judgments of his own. This means, of course, that a judge, no matter on what court he sits, may never create new constitutional rights or destroy old ones. Any time he does so, he violates not only the limits to his own authority but, and for that reason, also violates the rights of the legislature and the people. [FN51]. See, e.g., Ronald Dworkin, Law's Empire, at ix (1986).
[FN52]. If this Essay had been written primarily to a political science audience, our primary hypothesis would have been that the Justices' votes could be most easily predicted on an ideological basis. We would have then asked if any factors other than ideology could also predict the judicial outcomes. We have chosen, however, to write this Essay primarily to a legal audience that is accustomed to viewing the Court in more ideologically neutral terms. Hence, our primary hypothesis is that the Justices' voting behavior can be explained in federalism terms, but we also explore whether ideology can also predict judicial behavior.
[FN53]. Segal & Spaeth, supra note 2, at 64-65.
[FN54]. Professor Harold Spaeth wrote the seminal article in political science which disputed that judicial restraint plays a dominant role in explaining voting behavior by Supreme Court Justices. Spaeth, Judicial Restraint, supra note 2, at 22-23. He started with one of our premises--that judicial restraint is a component of federalism. Id. at 23. Based on his data, Professor Spaeth concluded that judicial restraint did not play a significant role in guiding judicial behavior during the Warren Court era: In conclusion then, the answer to the question posed in the title to this paper is that the judicial restraint of Justice Frankfurter, in the cases decided formally during the first seven terms of the Warren Court which involve state or administrative agency action regulatory of business or labor unions, is a myth. Judicial restraint is thoroughly subordinated to the attitudes of the justices toward business and labor. The concept serves only to cloak the political character of the judicial process and thereby helps to preserve the traditional view that judges merely find and do not make law. Not only for Frankfurter, but for all the Warren Court justices, the concept of judicial restraint is an effective means of rationalizing response to policy-oriented values. Id. at 38. [FN58]. We defined the issue categories broadly in order to have sufficient numbers of cases in each category. That breadth, however, did distort some of the categories. As we discuss in Part III, the free speech and religion categories did not work well as single categories because of the multitude of sub-issues within each of those categories. The free speech category included both free speech and freedom of association cases. The religion category included both free exercise and establishment clause cases. A Justice might not vote consistently on these subcategory of cases. We had no significant results on the interaction between issues and ideology, as reported in the Appendix.
[FN59]. Our complete results for each Justice are reported in the Appendix.
[FN60]. We used probit, a maximum likelihood estimator, because the dependent variable was dichotomous and Ordinary Least Squares ("OLS") regression would produce biased results. J. Scott Long, Regression Models for Categorical and Limited Dependent Variables 38 (1997). Maximum likelihood estimates can only be reliable when there are a large number of cases, so we excluded Justices Breyer and Ginsburg, neither of whom have enough votes to sustain our analysis. As we present the analyses below, we report the predicted probability of an invalidation vote for each Justice because interpretation of probit coefficients on their own is not as straightforward as for OLS coefficients. Multivariate regression allows us to subject our expectations about federalist behavior to a test that also allows us to look at the ideological orientation of the underlying state action. The Appendix reports the full regression models for each Justice.
[FN61]. Predicted probabilities allow us to demonstrate the change in likelihood of an event (here, the probability that a Justice will vote to invalidate the state action) when we change some of the characteristics of the hypothetical case that the justice is reviewing. In OLS, a coefficient itself can be given substantive meaning: it is the unit change in Y expected with a one-unit change in X. Such simple interpretation can not be given to a coefficient from maximum likelihood estimation like probit. Using predicted probabilities is a commonly accepted method of interpreting coefficients like those calculated in our analysis. See Long, supra note 60, at 64; Gary King et al., Making the Most of Statistical Analyses: Improving Interpretation and Presentation, 44 Am. J. Pol. Sci. 348, 348 (2000) . Using OLS regression has the virtue of producing easily interpretable coefficients: an OLS coefficient--a partial slope coefficient--can be understood as the change in Y resulting from a one-unit change in X when all else is held constant. Such a straightforward interpretation of probit coefficients is not possible. Accordingly, we present our results as predicted probabilities.
[FN62]. See infra note 65 and accompanying text for a description of the characteristics that form our baseline results. Table  3 summarizes these results.
[FN63]. The Court abandoned its mandatory appellate jurisdiction in 1988. See 28 U.S.C. §1257 (1994); David D. Siegel, Commentary on 1988 Revision, reprinted in 28 U.S.C.A. §1257 (1993). Before 1988, the Court had to hear all cases from the lower federal courts where those courts had invalidated state action or where state courts had validated state action on federal constitutional grounds. Today, it can deny certiorari for those cases in which the lower federal court properly invalidated state action, which has the effect of leaving the lower court invalidation intact. Thus, one would expect the percentage of cases in which the Court affirms a lower federal court invalidation to have declined since 1988 because the Court can achieve the same result by denying certiorari.
[FN64]. Political scientists have found that the presence of the Solicitor General correlates with a Supreme Court decision ad- 1943, 1944, 1963, and 1965) . We thank Greg Caldeira and Corey Ditslear for helping us locate data about the Solicitor General's amicus briefs. We used the home page of the Office of the Solicitor General to locate the Solicitor General's amicus curiae briefs. See Office of the Solicitor General, at http://www.usdoj.gov/osg (last visited Sep. 6, 2002). We used LEXIS-NEXIS to gather the information regarding a few missing cases.
[FN65]. Under our baseline model, Chief Justice Rehnquist and Justices Thomas, Kennedy, and Scalia are the least likely to vote to invalidate state action, followed, interestingly, by Justice Marshall. These results, however, are not meaningful standing by themselves because they make important assumptions about the cases, such as that the underlying state action is conservative. The key importance of these statistics is that they give us a baseline upon which to make comparisons for further analysis. We can see how these probabilities change when we change one factor in the equation. If the variable is a statistically significant predictor of a Justice's vote to invalidate (positive or negative), then the change in predicted probability can be considered real and not merely a matter of chance. We typically use a conventional level of significance, p< .05, in a twotailed test, to determine how confident we are that the observed influence of a given variable is real and not a matter of chance. This is analogous to claiming that we are 95% confident that each of the variables that is bold is a real predictor of a Justice's vote to invalidate state action. The baseline figure is therefore not very important in itself, but it helps us understand the meaning of the predicted probabilities results that follow.
[FN66]. These findings are also consistent with a notion of the Justices as strategic policy seekers. See generally Lee Epstein & Jack Knight, The Choices Justices Make, at xiii (1998) (arguing that the Justices' votes are the product of strategic decisionmaking, not just a result of ideology or of a stance on judicial activism or restraint). A strategically minded, policydriven Justice would engage in aggressive grants of certiorari on cases she can win and defensive denials of cases she thought she would lose at the merits stage. See Gregory A. Caldeira et al., Sophisticated Voting and Gate-Keeping in the Supreme Court, 15 J.L. Econ. & Org. 549, 570-71 (1999). Since Justice Thomas joined the Court, the five Justices we study here have had a clear majority of the Court, allowing those Justices to control the cases the Court hears. If the Justices in control of the certiorari decision take cases they want to reverse, then our findings also provide support of strategic behavior by the Justices in pursuit of policy goals, as they are generally more likely to vote to invalidate when the lower court validated and vice versa. Political scientists have also found that the Justices are more likely to grant review if a conflict exists between the circuits on an issue. But such a finding is not inconsistent with arguing that the Justices who control the merits outcomes grant review in cases they seek to reverse. The Court may be able to choose which case to review when a conflict exists, and it often grants certiorari to hear the case which it is inclined to reverse. Compare Good News/Good Sports Club v. Sch. Dist., 28 F. Table 4 would be even less likely to occur. That there is evidence of the five Justices taking cases to reverse lower court decisions despite this higher affirmance rate for cases taken to resolve lower court disagreements suggests that their behavior is even more pronounced in cases where court conflict is not an issue.
[FN67]. Justice O'Connor is the only member of the Rehnquist Court to have served in both the state legislature and the state judiciary. It is possible that her experience in these institutions caused her to be particularly respectful of those institutions O'Connor's experience as a state legislator seems to have given her a robust skepticism about the state and federal legislative process. "Somebody was making the case about a state legislature, and the gist of her comment was, 'I was in a state legislature--I know how foolishly they can act,"' a former clerk remembers. "Having been there, she understands that these were not such wise deliberative bodies." Id.
[FN68]. In some categories of this (and other variables), we encountered a problem of perfect prediction. In these cases, a Justice voted to invalidate state action in all of the cases in a certain category of the variable. In Table 5 , we found that every time states filed a brief opposing the state action under review, Justices Brennan, Marshall, and Souter voted to invalidate that action. That means that the variable gives us no leverage on predicting votes to invalidate and had to be excluded from the analysis. This happens with some of the issue categories reported in Table 7 , and with some of the interactions we used to calculate the multivariate models. See infra note 73. We discuss the problems with the interaction terms in more detail in the Appendix.
[FN69]. We looked at the invalidation rate of the Justices based on five categories of state participation: no states submitting an amicus brief, only one state submitting an amicus brief, only a few states (2-10) submitting an amicus brief, several states (11-29) submitting an amicus brief, and a substantial majority of states (30 or more) submitting an amicus brief.
[FN70]. Others have described Justice Scalia's pattern of decisions as reflecting a strong sense of judicial independence. For example, Professor Gottlieb argues that Justice Scalia is "Darwinian" in his outlook, although Justice Scalia himself has rejected that position. See Antonin Scalia, Morality, Pragmatism and the Legal Order, 9 Harv. J.L. & Pub. Pol'y 123, 124 (1986). In his article, however, Scalia does not purport to describe how he decides cases; he, instead, is suggesting how one might determine public policy. Id.
[FN71]. This was a dichotomous variable--whether the nonprofit organizations did or did not file an amicus brief. The variable was positive when at least one of the nonprofit organizations filed an amicus brief.
[FN72]. See, e.g., Friedman, supra note 7 (arguing that the conservative label does not fit Justice Kennedy's decisions under the Free Speech and Religion Clauses).
[FN73]. Beyond preemption and voting rights issues, we coded each case for the issue that was presented, and we also included interaction effects to see if the Justices behaved differently within issues if the state action was conservative or liberal. We found no significant results for interaction effects. The issues we coded were procedural due process, free speech (including freedom of association), equal protection (other than voting), commercial or property issues (including noncriminal "takings" cases and Dormant Commerce Clause cases), and religion (Establishment and Free Exercise Clause cases). Because the issue category compresses related issues into a single category, we decided to employ qualitative analysis to see if there was within-group variation by the justices that might not be observed in quantitative analysis.
[FN74]. For the purposes of our database, a voting rights issue was present in a case when a case involved a voting-related equal protection question under the Fourteenth or Fifteenth Amendment.
[FN75]. For Justices Brennan and Marshall, the presence of a voting rights issue was a perfect predictor: They voted to invalidate state action in every voting rights case before the Court when Rehnquist was Chief Justice. However, there was only one voting rights case before the Court while they served under Chief Justice Rehnquist, making this predictor not statistic- 
